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BEFORE THE FEDERAL ELECTION
SECRETARIAT

In the Matter of ) ..... _rn or

George Soros ) MUR 564^SENSITIVE

1 GENERAL COUNSEL'S REPORT #3

® 2 L ACTIONS RECOMMENDED

1*1 3 Find probable cause to beHeve that George Soros violated 2 U.S.C. § 434(c) and
•N

!~ 4 11CF.R. §109.10 by failing to report mailing list expenses as an independent expendituu, , ,
« i
O 5

N 6 n. BACKGROUND

7 The Commission previously found reason to believe that George Soros violated 2 U.S.C.

8 §434(c) and 11 GFIL§ 109.10 byfidling to report as an independent expenditure the cost of a

9 muling list he used to seod two miltionbroch^

10 Bush in the 2004 General Election. The ensuing investigation confirmed that Mr. Soros

11 paid approximately $272,000 for a mailing list to distalnite the commimication at issue arkl that

12 he failed to report die expenditure.

13 I

14 |we served the General Counsel's Brief, which is

15 incoiporated herein by reference. The General Counsel's Brief sets forth our position on the

16 firctim1 md Iffgal iimiti i?f th* nr«tttir yn

17 cause to believe that Mr. Soroa violated 2 UJ5.C. (434(e) and 11 C.F.R. § 109.10.

18 fa responset Respondent iciteiates the same legal argument that he made in ma responses

19 tothecon l̂amtandtotheammiisnon'sreasontobeUevefî ^ |
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1 | namely, that he was entitled to rely on a 1919 advisory opinion that

2 characterized a political committee's niailing list rental coste

3 independent expenditures. &v Response Brief filed May 3 1,2007 ("Soros Brief*)- Respondent

4 also argues that the amount of express advocacy in the broc^^

5 tint the press exemption applies because the brochure was book publicity intended to encourage

.H 6 readers to purchase his book, and that icquiring him to report expenses associated
iN

£j 7 brochure violates his First Amendment rights.
•N
,M 8 The Commission considered and rejected the argument that the advisory opinion applies

9 here. AeMUR 5642, Factual and Legal Analysis at 4;

10

11 I Mr. Soros u an individual, not a potiticalcoimnittee, and hispid

12 list materiaUydifltofhrni the list rental tiansari^

13 Moreover, Respondent's express advocacy argument is unavailing, as me brochure was entitled

14 "Why We Must Not Re-Elect President Bush" and the whole communication was dedicated to

15 setting forth reascms the dertorateshc^ not do so, and tte

16

17 they contain a certain minimum percentage of express advocacy. Finally, Respondent's

18 constitutional arguments ignore two bask facts: Mr. Soros, who paid for the brochures, was not

19 a press entity, and he reported other costs associated wMithebrocfamtsasnidependent

20 expenditures.

21 Acccidingly,fi» the reasons set forth in the Genend Counsel's Brief and discussed

22 Hlffw^ "ff •ffKyff"1^ <*»«* ̂ ^ flnmrniadflii fi«d pmliriite MIMM tn halieve that flenrgp SATM
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1 violated 2 U.S£.J434(c) and 11CFJL§ 10^

2

3 m. ANALYSIS

*• J^^

S Respoiidtaaigpesthat.piiiBU^

>N 6 reliance on Advisory Opiiwm 1979̂  an& theref^
•N

|̂  7 failing to report u an independent expenditure the mailing Kit expense! at issue. See Soros Brief
•M
'N 8 at 6-9. Section 437f(c) ids fcrih who is eatMed to
'>r
Q 9 protection for good faith reliance. Urkler Section 4370[cX an sihrisoiyopmionnndered by the
•3i
•M 10 Cornmission may be relied upon by: (1) any person mvolvedm the spedfic transaction or

1 1 activity win respect to which such advisory opinion is rendered, and (2) by any person involved

12 in may •paeiffc irmnmmrrinn nr activity ̂ iJiigli i« itulialmflpiidliAla in all Jta tnaterial Mpaefa ftmn

13 the transaction or activity with respect to which nichadvisoiyopuiionunnderad. 2U.S.C.

14 §437f(cXl). IfeitherofmeseariterUissan^e4arMltheresporMtonta^

15 accordance with me pnmsions and findings of t̂

16 a result of any such act, be subject to any sanction under the Federal Election Canipaign Act of

17 1971, as amended fme Act"). 2 U.S.C. § 437f(cX2). Respondent does not meet either of these

18 criteria, and, in any csse,the Advisory Opimon has been efiGKtrverysuperceded

19 m Advisory Opinion 1979-80, a muM<andidate committee, the National Conservative

20 Political Action Committee ("NCPAC"), sou^ to make an independent expendhure but was

21 concerned mat rentirigrnaimigUstsrrom a party wrio also noted h^ to the opposing candidate

22 would constitute mirjerinissibteMcoinmonvendo^ AO 1979-80. The Cornrnissmn

23 concluded that, rcgaidlesB of wfacmer or nm me h^ broker w^
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1 candidate, the list rental was an operating expense because NCPAC was "neither making any

2 flnBtitfiimieyrifln hy fairing the Km* nnr [WM] it tnririt^ «n inH«p«iv<«nt jarptmiiifiim tfimngh fha

3 broto."/rf. Thus, the Commission concta

4 the broker a common vendor or constitute prohibited «^^ /</.

5 As set form at length m the General Counsel Brie£ m

i>n 6 entitled to rely on AO1979-80 because the ftctsunderlymgtiiis matter are materially

|̂  7 distinguishable from the factual scenario presented in the advisory opinion: specifically, Mr.
•N
>N 8 Soto« is an indvidual and not a poUtical committee, and there are sigm

9 ftom this distinction, fa patfiViiiar fap pniw^i ̂ ^qmiittt^, ^rhfffifftfT'7mig "rling lift rftgfff at
•3*
>M 10 operating expenses a£Eects where the disbursements are i^^

11 whether the disbursement must be disclosed to the public at alL Stag General Counsel's Brief at

12 4-5.

13 Moreover, as discussed m the General Counsd's Brief; the anal

14 1979-80 pertaming to political committees has been efiecnVely superseded. The Explanation and

15 Justification of the moat recent amendments to 11CJJL g 104.4(1), published in the Federal

16 Register on Janiiiiy 3,2003, mdmcte

17 wimsn independent expendtegemsde by a poHticalconinM

18 independent expcndJtures. See Explanation ft Justification, Bipartisan Campaign Reform Act of

19 2002 Reporting, 68 Fed. Reg. 404,407 (Jan. 3,2003). Under me regulations mfbice at me time

tttt no flocui of SOCDOO 437i(c) • not oo who it BflBfliiBUBg nw •clivity, but nncf

imroh^toAdvtaoryOpfaioii 1979-80: dBRBtiqgofnifllte. Scctk»437^cXhowevtr,ipccifiei1tatthB
DC MfllitinSJHIihiDiB III Ml itHMtCflll MpBCtt.
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1 Mr. Sorot purchased the nuuling tilt, tho only time s^

2 Schedules as "operating expenses" U when me pi^

3 one repotting period, and the pubu'c distribution of the indep

4 reporting period, and even then fee costs must still be reported a second time, on Schedule E of

5 the subsequent report, as part of the independent expenditure.2 £00 ft/.

6
7

8 The Respondent argues mat me Commisnonsto^

9 matter is de minimis because coly fiwir sentences, or approxmstelyl% of the semtnMa,

10 ffftntahiaii in tha htnrJinrg at iame ennM he ehmfttttriMH M inrprMM advne«j«yt citing /T^r u

11 Nat'lRifle Au'ncf Am,, 254 F.3d 173.192-93 (D.C.Cir. 2001) ($1,000 held to be A mAiMf

12 accftptance of corporate contributions by non-profit niembershipoiganMation) and Advisory

13 Opinions 1984-23 (distribution of electoral communication to 1H of individuals outside of

14 «*Mp«MtMin WM A mimlmi*) MiH IQQQ-^ (HiaMKiituin ftf IM^MIM «mit»ifiitifl «mHJIm»imi

15 solicitation to teas thanlS of individuals outside of coiporation's soucitable class was ^

16 minima). However, Respondent's reliance upon these authorities is misplaced as each of the

17 cases invorved violations held to be die m/R/miv because o^

18 or a smaU percentage of me overall activity. Here, me amoumm violation is equal to the total

•-— — »̂.1J
1̂ 6 vVWUD
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1 amount of the unreported expenditures, $272,000, which is ctearly not deminimiieittig as a

2 total amount or as t percentage of the overall activity.3

3 Further, in determining the amount of an expenditure, the Commission does not pane out

4 sentences within a communication as the Respondent urges. The Act and Commission

5 regulations define an independent expenditure in terms of a communication aa a whole.

l<ft 6 Specifically, an independent expenditure is defined aa "an expenditure by a penon for a
"N

i*) 7 communication expressly advocating the election or defeat of a clearly identified candidate."
•N

>M 8 2 U.S.C. i 431(17); 11 CFJL { 100.16. "Expressly airvocatiiig" includes^
**i>yt
o 9 that toes pknoes which to context can have no other mesnmg than to urge the election or defeat
'31
'•^ 10 of a clearly identified candidate. 1 1 CJJL § 100.22(a). Tims, a finding of express advocacy

11 peftainatotheentTOconimunicatim

12 The brochure at issue contsins expieu advocacy under 1 1 C1?JL§ 10022(a) because it

13 uses phrases which in context can have no other reasonable mcanmg than to urge the defeat of

14 President Bush, m particular, me brochure suUednumenHis times ti^

15 be re-elected, irwliidmg the rieadlii^ miact,the

16 whole brochure explained the reasons why Bush should not be re-elected. The tact that the

17 brochure did not state (ViefeatBushMm every sentence o^

18 commiinication. The Respondent, obviously aware mat costs associated with this

19

20 totaling $758,1 12.50 m connection with the mailmg,butMcdtodisck)scanyiiKlepcodent

BipcnditoMt (SltOSO,! 13) flic KCBpondBut BMOB IB comccticMi wini QJC brochuiB it
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im'tures related to me a>sts of renting or purchasing am Thus, the real issue is

2 simply the Reapondoit'sfiilurc to dte^

3 tHff cflninninidtiftfi contained

4
S
6

Respondent argues that the Commission's enforcement of mil would violate the

8 Equal Protection Clause of fhe FourtBcntfa Amendment to me United Statei Constitution bccaute

9 it would treat CApenditurei related to the talc of books differently mm expenditures related to the

10 lite of magazines, newspapers, broadcasts, or other periodical publications. In mil vein, me

11 Respondent points out that Congress exempted from the definm\m of "expenm'ture" costs

12 ajaoriatod wife "any newastoiy, com

13 frffTlidniitir

14 are owned or controlled by any political party, political committee or candidate" ("the media

15 exemption"), but argues that while the Commission's implementing regulations exclude luch

16 cottinmmedfeffliitionof'liidqp^^

17 exclude coata associated with the production of books. &*2U.S.C.§431(9XBXi); 11

18 {100.132. T1ievdbie.RBBiMnidflntngiie8mtf

19 § 109.10, which require the disclosure of expcndltmcs, iiy^iidiiig mote related to me sale of

20 books, would violate me Equal Protection Clause. maddm\)n,Re8rjondentafBnnatively argues

21 mat the press exemption applies to me brochures at issue, wfai<^ attempted to publicize his book

22 and generate retdenmp and sales, citing FEC v. Phillips Publishing. Inc., 517 F. Supp. 1308,

23 1313 (DJ>.C. 1981) and Reader's Digest Ass 'n, Inc. v. FEC, 509 F. Supp. 1210, 1215 (SJ>.N.Y.

24 1981).



MURS642
Gcncnl Gomel's Report «3

1 Respondent overlooks a central dement of the press exemption. The prcu exemption

2 excltides from the defimtion of expenditure "any news st^

3 through thefacitities of'any broadcasting station, newspaper, magazine, or other periodical

4 publication." See 2 U.S.C.§ 431(9X3X0; 11 CFJL§ 100.132 (emphasis added). While in

5 /Wf/^AiMW^andfeoto^

,x 6 communications pubKcizing a newspaper, magazine, or broadcast or other periodical, the
iN
|N- 7 pubtitity must be paid for by a medu or press entity acting m its capa^

^ 8 entitytoqualifyforthepressexemption. See FECv. Phillips Publishing, Inc. ,511 P. Supp.
'*r
* 9 1308 (DJ).C. 1981) and Reader's Digest Ass'n, Inc. v. FEC, 509 F. Supp. 1210 (S.D.N.Y. 1981).
Q
ij)
,N 10 Here, because the brochures at issue woe paid for and distributed by the Respondent, an

11 tndivid^ial, and not thnnigh a media or press enti

12 inespective of me n^ that me expenses niay have been related to m^

13 Consequently, me qiiestion of whether the press exemption's exclusion of books violates the

14 Equal Protection Clause need not be reached.

17
18 Respondent argues that disclosure of maimigh^ expenses associated with the

19 distribution of a book is an unconstitutionally ovobroad application of 2 U.S.C. § 434(c) in

20 violation of the First Amendment rigfrt to freedom of speech. Specifically, Respondent argues

21 mat as applied to him, Section 434(c) is not nammly tillered to serve a compeUing

22 governmental interest because it requires him to report the cost of producing and distributing

23 overwhelming amount of political expression mat is unrelated to the express advocacy of an

24 electoral campaign, m mis vein, Respondent asserts mat me overwhehnmg majority of

8
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1 extaessiofl contained in his book and brochure does not advocate fee election or defeat of a

2

3 We note that the Respondent's book is nc4 at issre^

4 two million brochures omtammg express advocacy is. It is well settled feat independent

5 expenditure! for speech that expressly advocates fee election or defeat of a cleariy identified

•» 6 candidate maybe subjected to disclosure requirements. In its landmaik decision in Aidt/eyv.
•N

[Jj 7 Koto. 424 U.S. 1(1976), fee Supreme Court stated feat "exacting scrutiny'' is necessary when

«N
,M g compelled olscfcsure of canipaigrMelatedr^^
'*
^ 9 substantially related to mmortart
>7>
>N 10 expenditureB. See Buckley, 424 U.S. at 80-82. *Tiw imjwrtart state interests that

11 Aid^Coiirt to iiphoki [federal dlsclosiirerequirenM^

12 disclosure lequirements. 5^AfcCtanetfv.F£C, 540 U.S. 93, 196(2^

13 requiienienls feat BQ^ added to tteFECA are leu int^

14 riave long appUed to persons making independent exi^

15 In IĤ '̂ I?!! HIT ly11^1^ *** P**i^"t ̂ t îAf^ irlhfr ff*ff!w

16 (U,,inde]>endentexpenditiiTesof$747t

17 company, for printing, postage, and handling; $7,932.50 to Ann Wixon for managing the mailing

18 production; and $2,500.00 to KarolKeane for brochure design). Having disclosed ofeer costs

19 aiaodattdwifetncbiDcfaureyitUhaidtoscerKWiequ^

20 results in constitutional harm.

21 E.
22
23 It is undisputed feat the Respondemfiuled to report u an i^^

24 cost of a mailing Ust ($272,000) he used to send two miltion brochures expressly advocating fee
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1
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11

12

13

14

IS

defett of President Bush in me 2004 Genenl Election. Thus, we recommend that the

{ 434(e) nd 1 1 CRR. { 109.10.

TV. \

16

10
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1 V. RECOMMENDATIONS

5
6
7
8
9

10
11
12
13
14
IS
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32

1. Find probable cane to believe that George Soros violitcd 2 U.S.C. § 434(c) and
11CFJL§ 109.10.

2.

3. Approve the appropriate letters.

1

DMe P. DuDfiU

Am Marie
Acting Aaaociate General Counsel
for Enforcement

: Assistant General Counsel

11


